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To the Select board;

Last summer, a concern was raised about the process Warner follows to sell town land. It is
unclear if the board addressed the concern. After reviewing documents, it is unclear if a policy
exists.

Some background.

In 1994 a Warrant article passed at Town Meeting that gave the Select Board authority to sell
town property. My understanding, at town meeting the legislative body votes on an item that it
want to have happen. It is then up to the appropriate board, commission, or committee to create a
structure to implement the approved Article. As far as I have been able to find, no formal policy
was developed. A policy was drafted in April of 2021 but there appears to be no record of a vote
in select board minutes between April 2021-May 2022.

Since 2021, a number of RSA’s have been amended concerning town property. There is also
guidance about leasing town land.

Included in this packet are documents providing background and a draft policy. The policy is
based on documents from the Municipal Association and some New Hampshire towns.

I request the board review these documents and seriously consider discussing and adopting a
policy on the selling of town land.

Thank you.

1994 Authorizes the Selectmen to Sell Property Taken for Taxes (Article 14)

To see if the Town will authorize the Selectmen to sell property taken for taxes by sealed bid or
public auction or as justice may require after notifying abutting property owners of pending sale.
This authority is granted indefinitely, until rescinded by Town Meeting
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TOWN OF WARNER, NEW HAMPSHIRE
Disposition of Town Real Estate Property

L General Provisions

H.  Procedure prior to sale of properties
III. Procedure at time of sale

IV.  Guidelines to be followed by town
V. Adoption

V1. Amendments

I. General Provisions

These provisions shall apply to all Town-owned real estate property. The Select Board, as
authorized by Article 14 of the 1994 Town Meeting, shall have the authority to convey tax deed
properties by sealed bid, public action, or as justice may require. Specific requirements for the
acquisition and disposition of tax deeded parcels are governed by New Hampshire RSA 80:1 et
seq., are herein incorporated. Further, any property acquired, developed, or disposed of pursuant
to RSA 162-G, Acquisition, Development and Disposal of Industrial Land and Facilities, or RSA
162-K, Tax Increment Finance District, shall be done in accordance with the applicable statute,
which is also incorporated herein. All other property shall be disposed of in accordance with
RSA 41:14-a, which has been adopted pursuant to RSA 41:14-c, and is herein incorporated. It is
the intent of these procedures to provide an orderly process for disposition of real property to be
included in revenues for each budget year.

A. On an annual basis the Assessor's office shall generate an updated map/maps indicating all
Town-owned parcels. These maps shall be available to the Town Administrator no later than July
I of each year. A master file of Town land shall be prepared and submitted to the Town
Administrator for review and recommendation to the Select Board for disposition.

B. Once Town land is catalogued in the master file, a description of the property shall then be
transmitted by the Town Administrator to all interested Town departments, boards and
comrnittees for their review and recommendation, In all cases the Planning Board, the Economic
Development Committee, and the Conservation Commission shall be notified, and their
recommendation requested as to retaining the property for Town use.

C. Individuals interested in purchasing a parcel of Town-owned land may submit a request to the
Town Adminisirator at any time during the year. If a request is received, the Select Board, at its
discretion, may hold a session to consider the request. However, no disposition will be permitted
without a public hearing, if required by the applicable statute.

D. Nothing in these provisions shall prevent a citizen from petitioning the Town for sale of
Town-owned land.

E. Town property to be considered for sale shall be maintained in a master file in the Town
Administrator's office and made available to the public.

F. The provisions of this section shall not apply to the sale of and the Select Board shall have no
authority to sell:
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(1) Town-owned conservation land which is managed and controlled by the Conservation
Commission under the provisions of NH RSA 36-A.

(2) Any part of a Town forest established under NH RSA 31:110 and managed under NH
RSA 31:112.

(3) Any real estate that has been given, devised, or bequeathed to the Town for charitable
Or community purposes.

(4) Any real estate otherwise prohibited from being sold by federal or state law.

II. Procedure prior to sale of properties

A. The Town shall conform to the procedure set forth in the applicable statutes incorporated
herein prior to the sale of any Town owned property.

B. The motion to place the real property up for sale shall include any special conditions of sale,
including if it is being sold to a specific individual(s) or by bid, auction, or unsolicited proposal.

C. Upon voting to sell properties acquired through tax lien, and/or tax deed, the Select Board
shall vote to either sell these parcels by public auction.

III. Procedure at time of sale

A. The sale of Town property, including those acquired through the tax deeding process, shall
adhere to the following procedures in addition to those set forth in the applicable statutes.

B. The Town Administrator shall request proposals from qualified real property auctioneers, or
licensed real estate agents for the management and conduct of the sale of Town-owned

properties.

C. The date and time of the public auction, shall be posted at the Town Hall and shall be
advertised in a newspaper of general circulation in the Town at least seven days prior to the date
of the auction. All properties to be sold shall be identified by address, tax map, and lot numbers.

D. Prior to the public hearing, the Town shall post, on any property which is being considered for
sale that has street frontage, a "For Sale" sign. Such sign shall be legible from the street and shall
contain a telephone number or web address to be contacted to gain additional information about
the Town land and the procedures to be followed in the sale of Town land.

E. The Select Board, or its designee, may require either a cash deposit or treasurer's check in an
amount equal to 10% of the sale price. The successful bidder shall submit the balance within 45
days of the sale unless an extended time period is agreed to in writing by both the Town and the
bidder. The Select Board, or its designee, shall establish a date by which the property transfer
from the Town to the successful bidder must be completed. If the transaction is not completed by
this date, the deposit will be retained by the Town as liquidated damages.

F. The successful bidder shall be responsible for all fees incurred by the Town relative to transfer
of the property. These fees shall include, but not be limited to, legal fees, survey costs,
subdivision costs and registry fees.
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IV. Guidelines to be followed by Town

A, It shall be the intent of the Town of Warner, through its Select Board, to return all parcels
acquired through the tax deeding process back into the tax rolls of the Town except where the
Town's best interest would be served by retaining a specific parcel of real estate.

B. Examples of circumstances where the Town is better served by retaining a particular piece of
property inelude, but are not limited to, the following:

(1) Land which is suitable for conservation or historic purposes. In cases where these lots
are sold, the Select Board shall give serious consideration to attaching a conservation or

historic easement to the property prior to sale rather than retaining it in Town ownership.
(2) Land which is suitable for active public recreation.

(3) Parcels of land where retention in public ownership may be considered in the best
interest of public health and welfare, such as watershed protection, or future septic field
development.

(4) Land that provides rights-of-way for access to ponds and other bodies of water.

(5) Land required for other public rights-of-way for utility use, or projects included in the
adopted Master Plan.

(6) Land which aligns with the Town's economic development goals.

C. Notwithstanding any of the above guidelines, the Select Board is hereby authorized to dispose
of tax deeded properties under the provisions of NH RSA 80:80 as "justice may require."
Examples of instances where "justice may require" may include, but not be limited to, the
following:

(1) Where the Town commits an error in the actual deeding process such as notification
problems; or

(2) Engage a real estate agent or broker to list and sell the property, including a sale
conditional on the buyer's obtaining development approvals; or

{3) Sell undeveloped parcels to abutters for consolidation into adjoining lots for the
purpose of affordable housing development, preserving open space, or reducing
development density; or

(4) Convey the property to a former owner, or to a third party for benefit of a former
owner, upon such reasonable terms as may be agreed to, in writing, including the authority
of the municipality to retain a mortgage interest in the property, or to reimpose its tax lien,
contingent upon an agreed payment schedule, which need not necessarily reflect any prior
redemption amount. Any such agreement shall be recorded in the registry of deeds. This
subsection shall not be construed to obligate any municipality to make any such
conveyance or agreement; or

(5) Where the owner of the property shows clear intention of redeeming the properties prior
to deeding, but due to unique circumstances is unable to do so. It shall be the intent of the
Town of Warner to adhere to the provisions of RSA 80:88 and RSA 80:89, or any
amendment thereto, with regard to the distribution of proceeds from the sale of tax-deeded
property and the notice to former owner and opportunity for repurchase where applicable.
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V. Adoption.

These provisions shall be construed to be the official guidelines for the disposition of Town real
estate property of the Town of Warner, and have been adopted by the Select Board on this
XXXX day of MONTH, YEAR.

VI. Amendments.

These provisions may be amended from time to time by the Select Board provided the proposed
changes are considered in accordance with applicable statute.

BOARD O F SELECTMEN

Chair

Member signature

Member signature

Recorded with the Town Clerk on month day vear:

Town Clerk

Adopted. month day year
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Jonathan Lord

Sam Bower
PO Box 265 selectboar raer.nh,
Warner, New Hampshire 03278-0265
Telephone: (603) 456-2298 Fax: (603) 456-2297 Diane Ricciardelli,
warner.nh.us Town Administrator

administrator@warner.nh.us

Policy on Sale of Town Owned Properties

It is the policy of the Warner Select Board to return properties owned by the Town with no municipal
purpose to the tax rolls. Municipal purpose for this policy will mean properties that are currently
used or have potential use to the town, including municipal services, town offices, recreation areas,
town parks and forests. Depending on the how the property was acquired, the sale of properties
shall be done in accordance with

1) NH RSA 41:14-a - Acquisition or Sale of Land, Buildings, or Both or
2) the relevant sections of NH RSA 80 dealing with the sale of tax deeded properties.

In addition, the Select Board will seek the advice of the Conservation Commission and the Planning
Board for all properties no less than 45 days before the selling of a property. Their advice will be
considered by the Select Board as part of the decision to sell or retain the property. The

Conservation Commission is responsible for using a consistent set of criteria for evaluating the
property’s value to the town for conservation purposes. The Planning Board is responsible for
evaluating the property’s value to.the town with regards to the Master Plan.

A vote at the annual town meeting by the legislative body to sell a town owned property will
supersede this policy.

Effective May 1, 2021



Warrant Articles

The following is a list of warrant articles passed at Town Meetings that have indefinite authority
until reversed at a Town Meeting or have voted Selectmen as Agents to Expend.

Provided by the Department of Revenue Administration

No date provided. Adopted RSA 32:14 Budget Committee until rescinded

No date provided - Adopted RSA 72:29-A Surviving spouse credit $700

1988 Adopted RSA 36-A-1 Fstablish a Conservation Commission (Article 7)

1989 Adopted RSA 36-A:5 Establish a Conservation Fund (Article 12)

1990 Adopted RSA 72:35 Disabled Veteran Credit $1,400 (Article 22)

1994 Adopted RSA 31:110 Establish a Town Forest (Article 5)

1994 Adopted RSA 202-A:4-d library - Accept gifts other than money (Article 13)

1994 Authorizes the Selectmen to Sell Property Taken for Taxes (Article 14)

To see if the Town will authorize the Selectmen to sell property taken for taxes by sealed bid or public auction

or as justice may require after notifying abutting property owners of pending sale. This authority is granted
indefinitely, until rescinded by Town Meeting

1994 Adopted RSA 202-A:4-c Library - Accept unanticipated revenue (Article 16)
1995 Authorizes the Selectmen to acce e dedi of a t in_accordance with RSA

674: Article 8

To see if the Town will vote to authorize the Board of Selectmen to accept the dedication of any street in
accordance with RSA 674:40 —a shown on a subdivision plat approved by the Planning Board, provided that
such street has been constructed to applicable town specifications as determined by The Board of Selectmen or
their agent. The Board of Selectmen shall refer proposed names of roads within the Town of Warner to the

Naming of Roads Committee which shall in consultation with the Warner Historical Society, recommend to the
Selectmen form approval by the Town names which possess historical association with the Town of Warner.

This authority is granted indefinitely until rescinded by Town meeting.

1997 Adopted RSA72:37 Blind exemption $15,000
1997 Adopted RSA 202-A:4-d Library - accept gifts other than money (Article 13)

1999 Authorizes th n to accept gifis of | pro rticle 26

To see if the Town will vote to authorize the Selectmen to accept gifts of personal property which may be
offered to the Town for any public purpose, pursuant to RSA 31:95-e. The Selectmen must hold a public
hearing before accepting such gifts and no acceptance shall be deemed to bind the Town to raise, appropriate,
or expend any public funds for the operation, maintenance, repair, or replacement of any such personal
property. This authorization shall remain in effect until rescinded.

2000 Adopted RSA 36-A:5 III | and Use Change Tax into a Conservation Fund (Article 10)

2000 Forest Fire Expendable Trust (Article 12) — Selectmen appointed as Agents to expend.

2000 Forest Fire/Rescue Vehicle Capital Reserve Fund (Article 18) — Selectmen appointed as Agents to
expend.
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Tax Deed Acquired Properties: An Opportunity and a Burden

Legual Issues for Municipalities

By: Katherine B. Miller, Esq.

1 The Opportunity: The Intersection of Municipal Economic Development.

Housing & Welfare and Green Space Goals
A, Develop a Plan for Handling Tax Deeded Properties

1.

Municipalities do not choose which properties will come to them
through the tax deeding process (except for the option to choose
NOT to accept an otherwise eligible property due to concerns
about environmental contamination of the property or taking on
other “undesirable obligations or Liability risks” .... RSA 80:76, I
and II-a.).

For communities with more than a few isolated tax deeded
properties which can be dealt with on a case-by-case basis, there

needs to be a plan for handling these properties. The plan needs to
be flexible enough to accommodate the various properties that will
come along but general enough to provide guidance and allow the
municipal officials to handle the properties efficiently, without
needing io “reinvent the wheel” each time.

B. Questions to Consider:

1.

bt

Should commercial and residential properties be handled
differently? Does the community want to provide stability for
businesses by retaining ownership of commercial properties? Is it
willing to be a landlord for either commercial or residential
buildings, or is that something the municipality is not equipped or
inclined to undertake? What would the carrying costs be?

If there is a Master Plan, how do these properties fit into it?

Are there municipal uses to which this property could be put? Asa
structure or as green space, a park or a community garden?



Are there redevelopment or other projects underway, for example
in a down town core or in a recreational/park area?

Are there other municipal entities that should be involved, such as
school districts?

What are the property tax and other tax consequences to the
municipality of the decision to retain or sell the property?

C. Retain or Sell? Need legal authority either way.

1.

Sell: RSA 80:80, I and I'V: require Town Meeting or City Council
majorify vote to authorize sale of property, and that authority will
be good for only one year unless the vote contains the following
magic language: “indefinitely, until rescinded,” or similar
language.

Retain: RSA 80:80, V: “Towns and cities may retain and hold for
public uses real property the title to which has been acquired by
them by tax collector’s deed, upon vote of the town meeting or
city council approving the same.”

Regardless of whether the decision is to retain or to sell the
property, the municipality will own it for some period of time,
either (1) indefinitely, in the case of retention, or (2) in the case of
properties that will be sold, for at least three months, since there is
a required period in RSA 80:89, I of 90 days prior to the offering
of the property for sale by the municipality during which the
municipality must notify the former owner of the property of the
terms of the offering and the right of the former owner(s) to
repurchase the property, as specified in RSA 80:89; I1.

Therefore, there will be at least three months, at a minimum, that
the municipality will need to manage the property, plus whatever
time is needed before the closing on the sale.

1. The Burden: Conseguences of Municipal Ownership of Property
A, Legal Liability/Insurance

1.

Most tax deeded properties are “distressed” — if the owner has
been unable to pay the taxes, he/she or it will have probably not
been spending money on repairs or maintenance. ‘
There may be significant safety issues, potentially exposing the
municipality to some legal liability.

The municipal insurer or liability trust should be notified
immediately if necessary. Some policies will cover newly-
acquired properties but check to be sure what needs to be
done to bring the tax deeded properties under the municipal
insurance coverage.
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Commercial/Residential Tenants

I.

Once the municipality-has decided whether it wants to act as
landlord for commercial and/or residential properties, it must
carry out that decision.

Notify tenants of new ownership of property and plan on
retention (or not) of property and need to pay rent (or not). This
can be done at the same time as a Notice to Quit, if that is used.
If the property is going to be sold, does the municipality want to
evict the tenants first? It may be easier to sell residential
properties that are empty and commercial properties that have
existing tenants.

If tenants are going to be evicted, the statutory process in RSA
Chapter 540 must be strictly followed. Lavoie v. Szumiez, 115
N.H. 266 (1975). Residential tenants in properties that have been
tax deeded are often extremely vulnerable and need to be treated
fairly. Courts are particularly protective of such tenants.
Additional City or Town departments may need to be involved to
assist displaced tenants: housing, welfare, and schools.

The eviction process is really worth an additional seminar, but a
couple of points to consider for restricted, residential properties:

. Grounds for eviction can include “any legitimate business
or economic reason,” which could include new ownership.

2. Be aware of whether there was a lease. If there was,
AIMCO Properties. LLC v. Dziewisz, 152 N.H. 587 (2005)
held that the end of the lease terms does not constitute
“other good cause” for eviction.

There is also the option for a common law action for ejectment
and entry.

Securing Property/Safety

Tax deeded properties are often dilapidated and may need
immediate attention, even if the municipality intends to sell
them.

Occupied properties should be inspected as soon as possible after
the tax deeding, with notice to occupants, to determine whether
there are fire safety, structural, building and/or sanitary code '
issues.

Any properties that pose an immediate threat to occupants should
be vacated immediately, pursuant to an order of the Code
Enforcement or Health Officer or the Fire Chief, pursuant to
RSA 147:16-a, RSA 154:21-a, or RSA 674:52-a.

If occupied properties do not need to be immediately vacated,
then attention should be paid to any code violations, and such
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immediate, interim steps as are necessary for health and safety '
should be taken.

Utilities for occupied properties that are in the name of the
former owner should be switched to the municipality and
continued as long as the municipality owns the building.
Vacant buildings should be secured to prevent them from
becoming a haven for vagrants, a target for arsonists, a home to
vermin, etc. This may involve boarding up windows, installing
locks, etc. Rubbish and debris should be removed to prevent
arson and to improve the safety and attractiveness of the

property.

[I.  Conclusion: Tax Deeded Properties — On Balance a Benefit for Communities

1.

The tax deeding process provides obligations for municipalities but also
the chance to turn neglected properties into attractive, productive assets to
the community, either through new ownership of buildings that are
returned to the tax rolls, or in a new incarnation, as open space, parks or
new structures.

Municipalities are suddenly thrust into multiple demanding roles:

a.

Tax collectors and municipal officials must properly notify owners
and former owners of the tax deeding process and their
opportunities to repurchase. They must do this in the context of a
convoluted statute (RSA Chapter 80), federal and state
Constitutional Due Process requirements and compliance with a
body of case law that is constantly evolving. They must also make
sure their records will satisfy a potential buyer and/or the potential
buyer’s title insurance company that the process was legally done
and the municipality can fransfer title to the property of it is to be
sold.

Communities must have the vision to imagine the best uses to
which tax deeded properties can be put, the wisdom to decline
properties too contaminated or laden with liabilities to take on and
the decisiveness to develop a plan to deal efficiently with the
properties as they come along.

Municipal officials must become, at least temporarily, responsible
for some of the most dilapidated properties around, including
taking on the responsibility for any occupants, who are likely to be
very vulnerable. They need to manage the physical property, at
least until it is sold, and deal fairly with the tenants, if any.

At the end of the process, municipalities will have less blight and a
stronger community to show for their efforts.
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